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ABSTRACT 

In order to acquire a real right over immovable property, they must meet two essential conditions, such 

as legal title and registration of legal title. It would be easier if it comes to gaining property rights as 

one of the essential rights of real property, but when it comes to property rights over foreign objects it 

is more controversial and also more difficult to gain of those rights over immovable property. A concrete 

case of property rights over foreign property is the right of real servitude, which is a current topic in 

which we find legal gaps when it comes to gaining this right to immovable property. Kosovo Law on 

Property and Other Real Rights provides in general terms how the right of real servitude over an 

immovable property can be acquired, emphasizing that a valid legal title and registration in the cadastral 

status is required. We can say that in the right of servitude the profit is the same as in having the right 

of ownership. But how the legal title is created, and how that title should be registered, the property law 

of Kosovo does not provide clarifications, but leaves it to be understood that it is the same procedure 

as when the right of ownership is acquired. And according to the laws of European countries, property 

rights are acquired in almost the same way as defined by the law of ownership of Kosovo, but we can 

see clear differences in the French legislation according to which it is not necessary to register property 

rights, especially servitude. real when acquired over immovable property. Therefore, through this paper 

will be clearly defined how the right of real servitude is acquired according to the legislation in Kosovo 

and that based on the legal title and the registration of the legal title in the book of cadastral status. Also, 

comparing which legislation has similarities and which legislation, the legislation of Kosovo has 

differences when it comes to gaining the right of real servitude. 

Keywords: Property rights, property servitude right, acquisition of the right, legal title, registration of 

the right. 

I. Introduction 

Both in the past and today in the current laws it 

is emphasized that in order to acquire a property 

right you definitely need a legal title (Justus 

titulus) and registration in the books of real 

estate (modus acquired). As in the law of 

property and other property rights in Kosovo, 

property rights as the right of ownership, as 

well as the right of servitude as a property right, 

there must first be a legal title, whether a legal 

work, a decision of a state body or by law, and 
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then this legal title to be registered in the 

immovable registers, otherwise it cannot be 

considered that a right of real servitude has been 

acquired, if that right does not appear in the 

immovable registers. Immovable property and 

facts related to their legal status are registered 

in the real estate register. The registration is 

done on the basis of a public act, a decision of 

a state body, legal work or defined by law. 

According to the legal doctrine in general, it is 

emphasized that the registration of law is an 
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institute and the most important in civil law, 

and in particular of property rights. Registration 

or otherwise called as transcription, in this case 

has a special importance because the right of 

servitude to be acquired must be registered in 

the public books of real estate. Such a thing is 

not required for movables, but only for the 

acquisition of an item, or a right over 

immovable property such as the right of 

ownership, the right of servitude, the right of 

pledge, property encumbrance and also and the 

right to build. Based on the topic in question, in 

order to be considered the holder of a real right, 

it must definitely be registered-transcribed in 

public books. Registration in this case is 

understood as registration of immovable 

property. So generally real estate is recorded in 

real estate books. And for every acquired right 

must be registered in the public books of real 

estate. For this reason, we say that immovable 

property is registered, the real rights over these 

items are registered as well as the registration 

of legal actions through which the transfer of 

these rights takes place. This means that in the 

public books of real estate, the item on which 

the right is created must first be registered, e.g. 

type of item, be it item: land, house, or multi-

storey building. Then, in addition to the 

registered item, it is determined which right is 

created over that item, the right of ownership, 

the right of servitude or any other real right is 

created. This is important to determine, as there 

is a difference between being a property right 

holder and being an easement right holder. It is 

understood that it is the same in nature because 

both are property rights over an item, but being 

the owner of an item has a stronger legal basis, 

which means you have more authority than 

when you are the holder of the right of 

servitude, but still does not mean that if you are 

the owner of an item you are unlimited, as the 

law itself can be limiting. Thus e.g. if you are 

the holder of the right of servitude, you have the 

right only to use the certain thing and that to the 

extent permitted by the legal title, but not to 

alienate the thing to someone else. Whereas if 

you are the owner of the thing then you can 

alienate (circulate) your thing either by sale or 

by giving it to someone else. 

II. Method 

The paper as a whole has been worked on the 

appropriate scientific methods, so starting from 

the main method on which the topic will be 

treated is the comparative method. Through the 

method of comparison, I will try to make a 

comparison of the legal doctrine that has been 

made to the law of servitudes since Roman 

times or from the first written sources to the 

present day. Along with the comparison 

method, the statistical method will be used to 

highlight the comparisons that will be made. In 

addition to the comparison method, other 

methods that will be used during the 

formulation of the paper are: Historical method, 

logical method, analytical method, normative 

method, practical case method and other 

methods that can be accessed during the 

formulation of the paper.  

III. Results 

III. I. Acquisition of real rights over 

immovable property 

The term property right in Roman law was 

created from the meaning of ius quod re 

pertinent (the right that was dedicated to 

things), while today property law according to 

the legislation in Kosovo is called property law 

but if we take in comparison with Roman law 

then we can to say that has another meaning. 

This is because in Roman times it was thought 

that objects are the object only of property law, 

but not of other civil rights such as the law of 

obligations, inheritance law as well as family 

law. Thus, property law as a whole of legal 

norms regulates legal relations, which as an 

object of relationship is the thing. [3] So, the 

real right can be created both in movables and 

also in immovable. The property right can be 

created both in movables and in immovable. 

Since Roman law, things have been divided into 

movable and immovable things precisely 

because there were differences in the 

acquisition of rights over things. [4] In addition 

to profit, items are divided based on the legal 

nature of the item and into items in circulation 

and out of circulation, then into consumable and 

non-consumable items, etc. [5] Just like today 

in modern legislations, both in the domestic 

legislation and in other states, the acquisition of 

property rights differs based on the type of 

thing, i.e. by looking at whether it is a movable 

thing or an immovable thing. At the moment 

when it is claimed to create a property right over 

an item then it should be considered that: 
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1. Which property right is in question, i.e. 

which property right is claimed to be acquired 

in a certain thing. 

2. It must be seen whether it is movable or 

immovable. 

First of all, it should be noted that in all types of 

items, before the right is thought to circulate 

from one subject to another, it must be seen 

which property right is claimed to be acquired 

over that item. This is because there are some 

property rights. That there are some property 

rights is confirmed by the principle of tax 

counting of property rights (Numerus 

Claussus).[6] According to this principle, 

property rights are: Property Right; Right of 

Easement; Mortgage Law; Real Burden and the 

Right to Build.[7]  One may wonder why one 

should look at which right is claimed to be 

acquired over a certain thing. The reason lies 

precisely in the acquisition of property rights as 

it is not the same acquisition in all property 

rights. Thus, for example: the property right of 

ownership in the movable item is acquired in 

case the item is handed over in possession to the 

buyer. While the right of real servitude to 

movables cannot be acquired, since it is thought 

that at the moment when the owner hands over 

his property to another person, then we say that 

he acquires only possession of the movable and 

not the right of servitude. Unlike personal 

servitudes, respectively the right of fruitfulness 

(usufructus), the right of servitude is also 

acquired in movables. While in the right of 

pledge, the right can be acquired over the 

movable items, by giving possession to the 

person who has acquired this right. In addition 

to looking at which property right is claimed to 

be acquired over the movable item, it is 

important to know whether the item in question 

is a movable item or an immovable item. In 

cases where the item is movable it is easier to 

gain the right over that item. [8] Based on the 

local legislations as well as of other states, it is 

stated that: the property right over a movable 

item is acquired in cases when we have the item 

in possession, but not in all cases, but when we 

are at the movable item we must it is 

emphasized that the right of ownership can be 

acquired over an immovable property, but not 

the right of servitude, or the right of 

construction. However, in the general aspect, it 

is understood that the real right, whatever it is, 

that of property, servitude, pledge, real burden 

or the right of construction, in order to be 

acquired, must first be created by a legal title 

(iustus titulu), and with then the right created to 

be recorded in public books (Modus aquirendi). 

So the right can initially be created by a legal 

title. This legal title can be a legal work, 

whether a contract or a will, a decision of state 

bodies or a decision of the Court or 

administrative bodies, as well as according to 

legal provisions. 

III.I.1. Acquisition of the right of real 

servitude over immovable property 

Subjective civil rights, mainly property rights 

such as property rights, servitude rights, 

mortgages, property encumbrances and 

construction rights, as noted in the above 

chapters, are created by a legal title. Legal title 

can be legal work such as a contract or a will. 

So at the moment when we have a contract and 

a will based on which the right of real servitude 

is created, then we say that this right of real 

servitude was created by an ancestor. This 

means that the right which is being created now, 

previously had as right another person from the 

present one. As it is said in the creation of the 

property right, that the property right is created 

by an ancestor. [9] Thus, the right of real 

servitude can be created on an immovable 

thing, whose holder was a previous holder, so 

the right passes from one subject to another. 

[10] However, unlike the right of ownership, in 

the right of servitude, the holder acquires the 

right of servitude over the owner of that thing, 

but only to use that thing to meet his needs, and 

not to alienate it. right which he gains. So we 

can say that the right of servitude can be created 

by a previous holder, but that holder was the 

owner of that thing, and that the owner of that 

thing continues to be the owner of the thing 

even after the creation of the right of servitude. 

But only with the creation of the right of 

servitude the right of the owner of the thing as 

owner is limited, respectively I have to endure 

another person to use his thing to meet his needs 

towards the dominant thing. [11] 

III.I.1.1. Legal Title (Justus Titulus) for the 

acquisition of real right (servitude) 

Like other real rights, as well as the right of 

servitude, to be considered a subject of law 

(natural or legal person) entitled to the right, 

this right must first be created with a legal basis 

(Justus titulus) and then creation must be 
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obtained (Modus Acquired) by registering in 

the public real estate registers. The real 

servitude is always created taking into account 

the requirements of the ruling property, with 

which the requirement must be foreseen, the 

favourable and appropriate use of which can be 

made possible, [12] through the use of the 

service land. The creation and acquisition of 

real servitudes, throughout history has evolved 

and has not always been the same. Thus looking 

from Roman law, the law of real servitudes is 

created by a valid legal work, by decision of 

state bodies (court or administration), as well as 

by law. [13] Thus, based on Justinian's Civil 

Code, [14] it was emphasized that the right of 

real servitude could be created with a legal title 

(Justus titulus), and also that right was acquired 

without the need for delivery of the thing or 

possession of the thing (quasi - traditio) as well 

as without having to register (modus-acquired) 

in the public books of real estate that created 

right. [15]  And now from the positive law in 

the state of Kosovo, the right of real servitude 

is created on the basis of a legal work, a 

decision of a state body or a law. [16] In order 

to create a right of real servitude, first a legal 

work must be created either a contract or a will, 

[17] which legal work must be legally valid, so 

that it can be considered as a legal title (Justus 

titulus), and then through the legal title to gain 

the right of real servitude by registration in the 

public books of real estate. Easements created 

on the basis of legal affairs, whether contract or 

will, are known as voluntary servitudes, 

because the basis of their creation is the will of 

the parties. [18] 

III. I.1.2. Registration (Modus Acquired) of 

the created Legal title 

As noted above, property rights, as well as the 

right of real servitude over immovable property 

as a real right, cannot be considered as created 

(acquired) or alienated if the registration is not 

made in the register for the registration of rights 

in immovable property. In order to create 

(acquire) a right over the immovable property, 

that right must be registered together with the 

property. 

The registration of a real right, in this case a 

right of real servitude, which only now has a 

legal basis, i.e. a legal title, must be registered 

on the basis of several principles and the 

following: 

1. Registration of immovable property is 

mandatory 

Immovable property rights must be registered. 

Registration of immovable property is 

mandatory as only through registration can any 

property right be created (acquired). [19]  These 

property rights are the right of ownership, the 

right of servitude, the right of mortgage, the 

right of real estate as well as the right of 

construction, for which they must be registered 

to be constituted. This means that the property 

rights we want to acquire over an immovable 

property then that right must be recorded in the 

real estate book. Just like now in the right of real 

servitude, if we want to create (gain) that right, 

first we must have a legal title on the basis of 

which the right of servitude over the immovable 

thing is created, and then that legal title must be 

registered in the real estate book. [20] Thus, 

both legally from the Kosovo LPORR [21] and 

from the law on the establishment of the 

immovable property register, a right which will 

be acquired over an immovable property must 

be registered. Otherwise, no one can be 

considered the owner of an immovable 

property, nor the holder of any other real right, 

if that right is not registered in the real estate 

book. [22] 

2. Registration of facts related to immovable 

property is mandatory 

The right of real estate servitude over 

immovable property to be registered as a right, 

the party must state the facts on which he bases 

that established right. As noted above, the right 

of real servitude over an immovable property 

must be created by a legal title such as legal 

affairs, the decision of a state body, as well as 

by law. This legal title, which of these titles, 

must be declared by the party in hard copy, 

since on the basis of that title is registered the 

right of real servitude over the immovable 

property. For example, in case the right of real 

servitude is created by a contract then that 

contract must be presented as a fact on the basis 

of which the right of real servitude is created 

and it is expected that that right will be 

registered in the books of real estate. Legal fact 

in this case will be understood all those events 

or legal actions which have legal consequences 

on the status of immovable property. [23] 

Specifically as mentioned above, such facts will 

include: legal matters such as contracts and 

wills; decisions of state bodies such as 
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decisions taken by the court as well as 

administrative decisions; as well as the cases 

which are determined by the law itself. [24] 

3. The registration of the right of servitude 

on an immovable thing to be done on the 

basis of a legal fact, certified either by a state 

body such as the court or by a notary body.  

Based on this principle, it is emphasized that the 

right of servitude over an immovable property 

to be acquired as a right, that right must first be 

confirmed. The certification is based on the fact 

that the legal title contains a certificate either 

from the court or from a notary body. For 

example, in case it is proved that the right of 

real servitude has been created by a contract or 

by a will, then the cadastral registrar must ask 

the party for proof of the confirmation of that 

contract. The notarization of the contract could 

have been done by the notary body, [25] 

specifically to certify the contract and to declare 

that both parties have expressed their will to 

create the right of real servitude and that before 

the notary body. Also, if the right of real 

servitude is created by a court decision, prove 

the court decision as a legal fact. So the 

interested party who wants to gain the right of 

servitude, to send the request for registration to 

the cadastral situation, and together with the 

request for registration to send the legal fact, 

[26] specifically to send him the legal title 

certified either by the court or and by the notary 

body. [27] According to the legislation in 

Kosovo as well as in other EU countries, the 

registration serves for the creation and 

recognition of the right of servitude, in general 

property rights. The first effect applies to 

objects, while the second to actions for the 

transfer of rights to them. Transfer in this case 

means the circulation of the servitude right 

from the owner of the service item to the owner 

of the dominant item. 

III.I. 1. 2. 1. Registration of the right of real 

servitude in immovable property 

As noted above, registration of the right of real 

servitude is as necessary as the legal basis 

(Justus titulus). In Kosovo, the registration 

system has changed from the past until today. 

Comparing the past with the present years, the 

registration system had changes in the 

acquisition and change of real estate rights. The 

initial system derives from the Ottoman regime 

where as a document in which the registration 

of real property rights was done was Tapia 

which system continued in the time of 

Yugoslavia and that with the issuance of the law 

on Tapias in 1931. [28]  Then the Yugoslav 

legal system had approximations from Austrian 

law.  

In Kosovo at that time as the province of the 

former Yugoslavia only a cadastral register was 

created containing cadastral records such as 

property name, location, encumbrances on 

property, etc., which in fact contains the same 

records as the land register, from which no cap 

but only the possession list which was 

considered as a document declaring the right of 

immovable property of the holder. [29] After 

this period, in 2002 in the state of Kosovo was 

created the Law on the Establishment of the 

Register for Registration of Immovable Rights 

(Land Register), [30]  which law was amended 

in 2003 and in 2011, [31] attached to this law 

was established and the law on cadastre of 2003 

amended in 2011. [32] 

Today in the state of Kosovo, property rights, 

such as the right of ownership, the right of 

servitude, the right of pledge, the right of 

encumbrance, the right of construction, are 

acquired with the registration in the public 

registers of immovable properties and to 

declare that they are registered by the cadastral 

state body, a certificate for the property right is 

issued.  

It should be noted that the certificate issued on 

the occasion of registration of the right of real 

servitude, proves that the holder of the right has 

a real right over a certain thing. 

III.I.1.2.1.1. Procedure for registration of the 

right of real servitude in immovable 

property 

In order to obtain a certificate of property right 

for which there is a legal basis (Justus titulus), 

[33] as noted above, this right must be recorded 

in the books of real estate. [34] And in the 

registration of the right of servitude in the 

cadastral status, some conditions must be met, 

specifically a procedure must be passed as 

defined by the law on the establishment of the 

register of immovable property rights. [35] So 

to be considered as the acquired right of real 

estate servitude in real estate, that right must be 

registered in the public books of real estate, 

which are in the cadastral status of the 

Municipality at the local level. [36] 
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Thus, the subject of law (natural or legal 

person) [37] who has a legal title created by 

legal work, decision of state bodies or by law, 

must first formulate a written request, with the 

object of the request: registration of rights of 

immovable properties, [38] and in this case, the 

registration of the right of real servitude in the 

immovable property. [39] The request is 

submitted to the Cadastral Status Office (MCO) 

in the territory where the immovable property 

is located. [40] 

Upon receipt of the request from the interested 

party, the MCO will confirm the date and time 

of receipt of the registration request. [41] The 

registration takes effect when the decision to 

register the MCO is entered in the Register. [42] 

The request submitted by the party who wants 

to obtain the real servitude, must together with 

the request submit the legal title for the creation 

of the servitude. [43]  If the servitude is created 

by contract, then the request is attached to the 

contract as a legal title to prove that the real 

servitude has a legal basis (Justus titulus). If the 

servitude has as a legal basis the decision of the 

court, whether with a judgment or ruling, the 

request must be accompanied by the decision of 

the court or any other administrative body, as 

the official who accepts the request, if he 

notices that the legal title is not attached to the 

request, then the MCO rejects the registration 

stating that the submitted documentation is not 

sufficient and that the documentation is not 

complete and does not represent a basis for 

registration. [44] If the documentation is 

complete, i.e. it is a request and legal title, then 

the MCO registers the right to immovable 

property, within fifteen (15) days from the day 

of receipt of the request for registration and will 

notify it. the applicant. [45] From the moment 

the right is registered in the immovable register, 

it is considered that the right of real servitude 

over the certain immovable property has been 

acquired, [46]  otherwise if it is not registered 

but is only created with a legal title then it is not 

considered that the right of servitude is 

acquired, [47]  and no subject of the right can 

be considered the holder of the right of real 

servitude if that right is not registered in the 

immovable registers. [48] 

Conclusion 

Property rights to be acquired over an 

immovable property must meet two of the 

essential conditions, as stated in the content of 

the work. Conditions which from the point of 

view of court practice we encounter many cases 

initiated in contentious procedure with the only 

object of the lawsuit the lack of fulfilment of the 

second condition which is the registration of 

property rights respectively the right of 

servitude in the public book of real estate. So 

based on the LPORR of Kosovo and some 

European countries, the property rights to be 

acquired over an immovable property must first 

create a legal title and then that legal title to be 

registered in the book of real estate, specifically 

in the Cadastral status. A condition which is 

almost not fulfilled by most persons thus 

thinking that the right be it the ownership of the 

servitude or any other real right, are acquired 

only with the legal title. Thus, based on the 

content of the paper, it is specified that both 

conditions must be met, such as the legal title 

that may come from a legal work (contract, 

will), from a decision of the state body (court, 

administration) or from the law. This created 

legal title must then be registered. So we should 

all have created Justus titulus (legal title) and 

then Modus Acquired (registration in the public 

real estate book). Not all legislations require the 

same conditions, as the French legislation does 

not require the registration of property rights as 

a condition, but it is said that only an agreement 

between the parties, or a decision of the state 

body is enough. Unlike the LPORR of Kosovo 

and the legislation of Germany, Austria which 

require legal title and registration of legal title 

to come to the acquisition of a property right 

whether property, servitude, mortgage, 

encumbrance or construction right. 
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